
Uniform Health Care Decisions Act (Modified) 

Surrogate Decision Making 

If an individual is not longer able to make decisions, has not made an 

advance health care directive nor has a guardian, who will make health 

care decisions for that person?  Since 1999, Hawaii’s UHCDA (Modified) 

has provided a mechanism for surrogates to make decisions for 

incapacitated individuals. A surrogate is a person who is not a guardian or 

health care agent and who has the authority to make decisions for the 

patient. 

Under the UHCDA surrogate provisions, you may designate or disqualify 

any individual to act as a surrogate by personally informing the supervising 

health care provider. In the absence of such a designation, or if the 

designee is not reasonably available, a surrogate may be appointed to 

make a health care decision for the patient. A surrogate may make a 

health care decision for a patient who is an adult or emancipated minor if 

the patient has been determined by the primary physician to lack capacity 

and no agent or guardian has been appointed or the agent or guardian is 

not reasonably available. The process of appointing a surrogate is 

somewhat complicated under Hawaii’s modified version of the UHCDA. 

Upon a determination that a patient lacks decisional capacity to provide 

informed consent (or refusal) for medical treatment, the primary physician 

or the physician’s designee first needs to make 'reasonable efforts to notify 

the patient of the patient’s lack of capacity.’ The primary physician, or the 

physician’s designee, then must make reasonable efforts to locate as 

many ‘interested persons’ as practicable. The primary physician may rely 

on such individuals to notify other family members or interested persons. 

Under this new law ‘interested persons’ means the patient’s spouse, 



unless legally separated or estranged, a reciprocal beneficiary, any adult 

child, either parent of the patient, an adult sibling or adult grandchild of the 

patient, or any adult who has exhibited special care and concern for the 

patient and who is familiar with the patient’s personal values. 

Upon locating interested persons, the primary physician, or the physician’s 

designee, must inform such persons of the patient’s lack of decisional 

capacity and that a surrogate decision-maker should be selected for the 

patient. Interested persons are to make reasonable efforts to reach a 

consensus as to who among them shall make health care decisions on 

behalf of the patient. The person selected to act as the patient’s surrogate 

should be the person who has a close relationship with the patient and 

who is the most likely to be currently informed of the patient’s wishes 

regarding health care decisions. 

If any of the interested persons disagrees with the selection or the decision 

of the surrogate, or, if after reasonable efforts the interested persons are 

unable to reach a consensus as to who should act as the surrogate 

decision-maker, then any of the interested persons may seek guardianship 

of the patient by initiating guardianship proceedings. Only interested 

persons involved in the discussions to choose a surrogate may initiate 

such proceedings for the patient. 

A surrogate who has been designed by the patient may ‘make health care 

decisions for the patient that the patient could make on the patient’s own 

behalf.’ In other words, a ‘designated surrogate’ may make all decisions for 

the patient. A surrogate who has not been designated by the patient ‘may 

make all health care decisions for the patient that the patient could make 

on the patient’s own behalf, except that artificial nutrition and hydration 

may be withheld or withdrawn for a patient upon a decision of the 



surrogate only when the primary physician and a second independent 

physician certify in the patient’s medical records that the provision or 

continuation of artificial nutrition or hydration is merely prolonging the act of 

dying and the patient is highly unlikely to have any neurological response 

in the future.’ This particular provision is subject to interpretation and 

reinforces the notion that an individual should appoint an agent through a 

health care power of attorney or designate a surrogate if the person wishes 

to grant another person the power to make health care decisions for the 

patient that the patient could make on his or her own behalf. In other 

words, a ‘non-designated surrogate’ has certain restrictions on making 

health care decisions about tube feeding. 

The surrogate who has not been designated by the patient shall make 

health care decisions for the patient based on the wishes of the patient, or, 

if the wishes of the patient are unknown or unclear, on the patient’s best 

interest. The decision of a surrogate who has not been designated by the 

patient regarding whether life-sustaining procedures should be provided, 

withheld, or withdrawn shall not be based, in whole or in part, on either a 

patient’s preexisting, long-term mental or physical disability, or a patient’s 

economic status. A surrogate who has not been designated by the patient 

must inform the patient, to the extent possible, of the proposed procedure 

and the fact that someone else is authorized to make a decision regarding 

that procedure. 

Whether the surrogate is a ‘designated’ or ‘non-designated’ surrogate, a 

health care decision made by the surrogate for a patient is effective without 

judicial approval. Further, the supervising health care provider will require 

a surrogate to provide a written declaration under the penalty of false 

swearing, stating facts and circumstances reasonably sufficient to 

establish the claimed authority... 



The legislature’s enactment of unique requirements and restrictions 

governing the surrogate provisions of this ‘uniform’ law in Hawaii makes it 

even more crucial for an individual to consider designating an agent in a 

health care power of attorney or, at a minimum, designating a surrogate by 

informing the supervising health care provider. 

 


